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DETAILED ACTION 
Response to Arguments 

1 . Applicant's arguments filed April 5, 2007 have been fully considered but they are 
not persuasive. Applicant has amended the claims in manner such that new matter has 
been added which the specification does not provide adequate support of such. The 
claims now recite each compartment comprising two positions for securing a test 
device. While specification is supportive of providing a cassette 4 having multiple 
compartments 12 or 12' there is no support for each of those compartments further 
having two positions or locations therein. Applicant asserts such amendment is 
supported by a number of specified passages as well as figures 2D and 2G. The 
passages do not mention a compartment having two positions therein. Further more 
figures 2D and 2G are not illustrative of a compartment, but show the test 
device/cuvette in a position outside the cassette/holder (outside the compartment 12). 
The term "securing" or any variation thereof cannot be found in the specification moreso 
mentioned in terms as being related to the "two positions". There are no such two 
positions or first and second positions as claimed. The only referencing to positioning 
observed by the examiner is that mentioned when describing how the device is intended 
to operate. That being initially with multiple compartments of the cassette including a 
cuvette (test device). The cuvettes remain closed off or unexposed to the ambience 
until each cuvette is rotated to a operational position where an opening exists and when 
at that position the cuvettes are removed and loaded with a sample and tested therein. 
After testing, the cuvette 14 is returned via opening back to the compartment in the 
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cassette and the cassette is further rotated to the next compartment and the process is 

repeated for each compartment/cuvette until all of the cuvettes have been employed to 

test a respective sample. 

Claim 18 has been amended to recite: loading the sample of the physiological 

liquid into a test device arranged in the compartment of the holder accessible from the 

ambience. As stated above the test device/cuvette is removed from the compartment of 

the holder before the sample is loaded and tested. There is no support for loading the 

sample in the test device while the test device is in the compartment. How can one load 

the test device as claimed when the entry port would not be exposed. Furthermore 

applicant's specification contradicts the claim (see page 27, line 19+ and figures 2D- 

2G). The cuvette is removed from the cassette and the sample is loaded and tested 

therein at entry position 14. Claim 18 does not adequately describe the method as 

disclosed in the specification hence the claims are not commensurate in scope. 

Furthermore in relevance to claim 18, applicant asserts (page 14 of arguments): 

Claim 18, as amended, recites "loading, to an unused test device arranged in the compartment 
accessible from the ambience, the sample of the physiological liquid." 

The claim does not include such a step as asserted nor mention the classification of a 
test device. Such argument is not commensurate in scope with that to the claims. The 
specification does not provide a definition of at what point or what constitutes a device 
as being classified as used. It appears that a test device is considered "used" only after 
a sample has been tested in the device. Before the testing occurs the device may be 
considered unused. Therefore in view of such, even if claim 18 was directed to an 
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unused test device in an compartment, Fanning would still be considered to meet the 
limitation as argued. 

In view of such the previous rejection in relevance is hereby maintained. 

Due to the inclusion of new matter the art rejection of the apparatus claims has 
been withdrawn. 

Specification 

2. The lengthy specification has not been checked to the extent necessary to 
determine the presence of all possible minor errors. Applicant's cooperation is 
requested in correcting any errors of which applicant may become aware in the 
specification. 

Claim Interpretations 

3. As to claim 1 1 , the liquid sample path and filter are mentioned in reference to 
sample entry port, but are not positively claimed as elements of the device. The claim 
should be amended to reflect such for the sample path and filter are elements linked to 
the port and chamber. 

Claim Rejections - 35 USC § 102 

4. The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

5. Claim 18 is rejected under 35 U.S.C. 102(e) as being anticipated by Fanning et 
al. US 5,965,090. 

Fanning et al. disclose an automatic sample testing machine for testing samples 
stored in test cards. The machine has a test sample positioning system for moving a 
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tray containing a plurality of test sample cards and fluid receptacles among various 
stations in the machine. 

The device processes test cards 28 (testing devices). The device also comprises 
a carousel incubation station 600. The carousel 604 is housed in an enclosure that is 
maintained at an appropriate incubation temperature for the particular assay, for 
example, 35 degrees C. The enclosure is partially broken away in FIGS. 1 and 2 in 
order to show the carousel 604. The carousel 604 is rotated by a drive system 612 in 
synchronism with the movement of the boat 22 over the rear of the base pan 26 by the 
test sample positioning system 100, so as to place the next slot in the carousel 604 in 
line with the slot 602 opposite the next card in the cassette 26. As seen in the Figures 
the carousel is comprised of an outer housing and further includes and inner tubular 
member (holder member) with structural fins extending therefrom outward to an outer 
housing wall to form slots (compartments). 

As the cards 28 are being incubated in the incubation station 600, the cards are 
periodically, sequentially pushed out of the slots of the carousel 604 at the top of the 
carousel 604, one at a time, by a reciprocating rack and pinion driver 620 and an 
associated stepper motor. The cards 28 are moved by an optical scanner card transport 
station 700 (moving device) past a fluorescence and transmittance optics station 800 
(measuring/ detection station) having a transmittance substation 802 and a 
fluorescence substation 804 (column 8, lines 47-55). 

Referring to FIG. 26, in a preferred embodiment a stand-alone cassette 
identification station 80 is provided to facilitate the processing of the cards 28 by the 
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machine 20. The station 80 consists of a computer terminal having a monitor 84 and 
attached keyboard 86 and bar code reader 88. A conventional host CPU and memory 
are contained in the station 80, which are not shown. The host CPU runs a menu-driven 
software program that prompts a technician to enter patient or sample information that 
is to be associated with each of the cards 28. The station 90 has a data port allowing it 
to communicate with the machine 20 or another computer (col. 21 , line 56-65). 

The pipetting station 300 includes the pipette 302 (probe) to transfer test 
samples. 

Conclusion 

6. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Brian R. Gordon whose telephone number is 571-272- 
1258. The examiner can normally be reached on M-F, Telework Thurs., 1st Fri. Off. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jill Warden can be reached on 571-272-1267. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 




Brian R Gordon 
Primary Examiner 
Art Unit 1743 
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